(2)   that   the   adverse   action  was   motivated   in   any   part   by  the  protected
activity.     The  employer  may  affirmatively  defend,   however,   by.proving  by   a
preponderance  of  all   the  evidence   that,   although   part   of his  motive  was
unlawful,   CD  he  was   also motivated  by  the miner's   unprotected   activities,
and   (2)   that  he  would have   taken  adverse  action   against  the miner   in  any
event   for  the  unprotected  activities   alone,   1)ay^d  P a s u 1 a v_._ Consolidation
Coal  Company 2  FMSHRC 2786   (1980).     Rev'd on  other  grounds,   No.  80-2600  (3d
Cir.   October  30,   1981).

The   first   question   to  be   addressed   is   whether   complainant,  Jenkins,
was   engaged   in  a  protected   activity.     There  is  no  doubt   that many mining
activities   are  inherently dangerous.     This   is   particularly  true  in  a
situation  such   as   the  one  presented here,   where   employees   are handling
explosives.     However,   the  fact   that   there   is   a danger  presented by  the  job
assignment   does   not   automatically  bring   it   within   Che  bounds  of "protected
activity."

There   was   conflicting   testimony  presented   as   to  whether Jenkins  had
ever  voiced his  concern  over   the   safety hazards   presented  by loading  ex-
plosives.     Jenkins  had been  given on  the  job   training  on how to   load holes.
In   fact  Jenkins,   through  his  own  testimony,   stated   that he had   assisted  the
powderman  and done   actual   loading of  explosives   a  total  of 156 hours
through June  23,   1979  (Tr<  52-53).     He   further  testified  that  he had   loaded
shot  9  times   when he had  been   the  "head man"   (Tr.   53).   . Jenkins   also
testified   that his   refusal  to do   the  work on  February 14,   1980,   was  based
on   the   alleged   union  agreement   (Tr.  46).     The   agreement   was   never  proven
and   the   fact   that Jenkins   thought' that   there  was   an   agreement   that  heavy
equipment   operators  did  not  have   to   load holes   does   not  bring him within
the   sphere  of protected  activity,   as  defined   in   the  Act.

Jenkins   testified   that  because  the   respondent  had made  changes   in  the
type  of explosives  used,   he  was  concerned  over hia   own  safety  and   the
safety of other  employees.    The  evidence   proves,   however,   that Jenkins  did
have  experience with   the   new types   of  explosives   and   just  one month  prior
to his   discharge had  worked with   the   new style  of  boosters   and  primadets
(Tr.   32   and   122).     The  respondent's  on  the  job   training   program had
received  MSHA approval   (Tr.   126).     Jenkins  had   received   the  required   amount
of   training   and had  in  fact  complained   to Lane   that  he  was   doing  too much
of   the   loading  and   that   the job   should  be   equalized between himself  and
Thomas  S.  Perry,   the  other heavy equipment' operator.

It  was   proven   that Jenkins had  never been  in  charge  of  loading   since
the  change   in  products  had been made.     In January  of 1980 he had   assisted
the   powderman,   which meant helping   to haul   the   powder   and explosives   out
and   tying  knots.     Being  in  charge meant   that  he. would   supervise   the   loading
and   follow  the   '.shot   plan1   prepared by Lane   (Tr.   132).     Lane   testified   that
after  3  or 4  shots   someone  is   qualified   to   load   (Tr.   128).     Jenkins   never
asked   for   assistance  or  expressed   any  fear  of  doing   the   work. (5th Cir.
